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FORMER ASTARRA INVESTMENT MANAGER PLEADS
GUILTY TO DISHONEST CONDUCT

The former director of investment manager Astarra Asset Management Pty Limited
(AAM) Mr Shawn Richard has pleaded guilty to two charges of dishonest conduct in
the course of carrying on a financial services business and admitted a third charge of
making false statements in relation to financial products. The charges had been laid
following an investigation by ASIC.

Mr Richard, 35, appeared at Sydney’s Downing Centre Local Court today to face
ASIC allegations that he dishonestly received undisclosed payments in his role as
investment manager of the Astarra Stategic Fund (ASF) and Astarra Superannuation
Plan (ASP) and that he knowingly made materially misleading statements about the
value of investments made by the ASF.

ASIC’s investigation began on 2 October 2009 and looked at conduct between 2005
and 2009.

ASIC alleged, among other things, that Mr Richard was involved in causing the ASF
and ASP to place investor monies in overseas hedge funds, in circumstances where
Mr Richard would personally receive a significant portion of the monies for his own
benefit and for the benefit of his company, AAM. The monies Richard placed in the
overseas hedge funds had been raised by the responsible entity of ASF, Trio Capital
Limited (Trio). ASIC alleged that Richard and AAM received in excess of $6.4
million in undisclosed payments.

ASIC also alleged that Mr Richard made materially misleading statements about the
value of the ASF’s investments in the overseas hedge funds, knowing that these
statements were included in valuation statements provided to Trio and were likely to
have the effect of inducing Trio to seek further investments in the hedge funds.

In October 2009, ASIC obtained Court orders restraining Mr Richard, who is a
Canadian national, from leaving Australia.

Mr Richard has also entered into an enforceable undertaking with ASIC banning him
for life from providing financial services.

The charges each carry a maximum penalty of 5 years’ imprisonment or a $220,000
fine, or both.

Mr Richard was granted bail subject to a number of conditions. Mr Richard was
committed for sentence to the Supreme Court of NSW and is scheduled to appear for
arraignment on 4 February 2011.
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The Commonwealth Director of Public Prosecutions is prosecuting the matter.
Download a copy of the enforceable undertaking.

Background
ASIC commenced an investigation of the ASF on 2 October 2009.

Trio was formerly known as Astarra Capital Limited and prior to that Tolhurst Capital
Limited. Trio is one of around 26 entities that held a licence to act both as a
superannuation fund trustee and the responsible entity of managed investment
schemes.

As super fund trustee, Trio operated five super funds worth $300 million and with
10,000 investors. Trio invested the superfund money it was entrusted in various
proportions among the 17 active managed investment schemes Trio operated as
responsible entity.

Trio’s managed investment schemes were also available to non-super fund
investments, and around $126 million from around 700 investors was contributed
among Trio’s various managed investment schemes.

Trio also operated a superfund administration service, which provided back-office
superannuation administration to its own, and five third party superannuation trustees.

Trio is now operated by Liquidators — PPB. The role that Trio played as a
superannuation trustee has been moved to a McGrath Nicol entity (ACT Super).

On 19 March 2010, after an application from PPB, the NSW Supreme Court ordered
that the following Trio schemes be wound up:

° Asttar Wholesale Portfolio Service;

° Asttar Portfolio Service (formerly known as Astarra Diversified No. 4

Pool);

° Astarra Overseas Equities Pool;

. Astarra Strategic Fund; and

o ARP Growth Fund.
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Greg,

Attached is a memo, draft letter of comfort and draft EU concerning Shawn Richard.

The memo recommends that ASIC accept the EU from Shawn Richard and provide Richard with a
letter of comfort in the terms set out in the documents attached.

it would be appreciated if you could review the documents and pass them on to Tony D'Aloisio with
your recommendation as Tony has requested in his email below.

Initially Shawn Richard was attending ASIC to sign the relevant documents on Tuesday 30 November,
however, due to personal circumstances relating to his legal representative, Mr Richard will now
attend ASIC on Friday 3 December. :

| am still negotiating with the CDPP and Mr Richard's barrister the date when Shawn Richard will



appear before the court and enter a guilty plea. | will advise you once that date has been settled.

Bearing in mind the Friday timetable for execution of documents, it would be appreciated if you could
confirm whether yourself and Tony are in agreement with the recommendation by tomorrow afternoon

as Mr Richard's barrister will need to review the letter of comfort and EU prior to attending on Friday.

Regards,
Glen

Glen Unicomb | Senior Executive, Deterrence ~ Corporate Governance | ASIC | Sydney



ENFORCEABLE UNDERTAKING

Australian Securities and Investments Commission Act 2001

Section 9344

The commitments in this undertaking are offered to
the Australian Securities and Investments Commission

SHAWN DARRELL RICHARD
Address known to ASIC

Definitions

In addition to the terms defined elsewhere in this undertaking, the following definitions arc used:

AAM means Astarra Asset Management Pty Limited (formerly Absolute Alpha Pty Limited)
ACN 113 940 953;

AFM means Astarra Funds Management Pty Limited ACN 098 220 467;

ASF means Astarra Strategic Fund AFSN 115 962 368;

ASIC Act means (he Australian Securities and Investments Commission Act 2001 (Cth);

Flader means Jack W, Flader Jr;

5 ra-Multi-Strategy-Rund-Limited;
Hedrand-5B5-Bynamice-Opp it iraited)

GCSL-means-Global-Ci ) and-Sepyi Limmitad:

Richard mecans Shawn Darrell Richard (address known to ASIC);
‘The Act means the Corporations Act 2001 (Cth);

Trio means Trio Capital Limited (formerly Astarra Capital Limited) ACN 001 277 256;

WGI means Wright Global Investments Pty Limited ACN 097 478 487;



2. Background

in ol {0 putchase shares in U3 companies ("US Shares") ltom [oreign conpanies
controlled by Flader ("Flader Vendor Companies”), at prices which realised

2.1. ASIC's role

gnilicant profits for the Flader Vendor Companies.

|. Under seclion | of the ASIC Act, ASIC is charged with a statutory responsibility to e = S . L =
perform its function and to cxercise its powers so as to promote the conlident and 2,23, In furtherance of the Scheme, AAM received over $3.3 million from the operation of

informed participation of inveslors and consumers in the financial system. {he Scheme and Richard received over $t.3 [million|in payments for participating in A Comment [KG1]: Percentage usedtc |
- the Seheme. The payments 1o Richard were in addition to his disclosed net annyal poiinanctalacy Horsie =
s salary of $113,426 paid Lo him by Al'Mreceived-mentes-from the-operation-of the - commant [TW]: shuutd we e sisnt |
2.2. Details of Conduct o andRichasd-als jvad-monie-ia-payments-for iy iy P :
Seheme— Thepayments-to-Richord-were-inaddition-te-his-diselosednet-annuab-salary

1. Atall relevant times:

patet-te-him-by-AFM,

(a) Shawn Darrell Richard ("Richard") was canying on 4 financial scrvices business.

L) “the $52 SF ies inves i i
He did this in a number of different capacitics, namely a: 2.24. Out ot the $52,605.494 of ASE monies invested direclly.into undar

LNy ing _funds
(excluding an in-specie ansfer of Exploration Fund shares Lo the vatue of

$55.930,486 from other Trio Menaged Funds into ASF which occurred on 30 June

(i) a dircetor of Astarra Asscl Management Pty Limited ("AAM"), an = . B = ) - . N :
authorised representative of Wright Global Investments Pty Limited 2009), 45,473,494 (86.4%) was invested into the Flader Gontrolled Funds.

("WGI") and Trio Capital Ltd ("Trio");

(i) a director or officer of Astarra Funds Management Pty Lid ("AFM™), "I'rio 2.2.5._I'o date, the liguidators of ASF have been unable 1o recover any of the Trio Managed
and WGI;

IFunds that were invested with the Flader Controlled Funds.
a responsible officer for Trio and WG, N

(iv) an agent for Trio, and 224 Atallrel t tismes-the-only- kreniedinvesiedint 1 Z T 5
\ . . o 224 st phes-t ¥ Hnvestedis 4= ! .
(v) thc investment manager of the Astarra Strategic Fund ("ASK") monies seurced {rom the Frio Managed-Funds: with-the (dipcineg
whe trade-p-direet A ExplorationRund-throughRichard:

(b} In canying out his duties in respect Lo the capacities specified in (1) above,
Richard acted under the ultimate control and instruction of Jack W.
‘lader"), a US citizen based in Hong Kong.

In furtherance of the Scheme a large portion of the profits realised from the
sales of the US Shares by the Flader Vendor Companies to the Flader Controlled
Funds was used 10 [und the businesses of ‘Trio, WGI, AFM and AAM, by way ol

(c) 1n order to facilitate the Scheme defined in paragraph 2.2.2 below, Richard loans from other companies conirolled by Flader (the "Funding Companies").
1opresented himself Lo investors as being the controller of Trio, WGI and AAM,
in circumstances where Richard was aware thal these representations were [alse )7 Richard was aware that the monies being loaned Lo Trio, WGI, AFM and

in that Flader was the ultimate controller of these entilies,

2. TFrom July 2004 onwards, Richard knowingly put into cffect Flader's instructions
relating to the operation ol a scheme ("the Scheme") whereby Richard used his
positions in respect to AAM, Trio, WG and AFM, to arrange the transler of
Australian investors' monies from managed investment schemes and superannuation
funds (collectively the "I'rio Managed Funds") for which 'Irio was (he responsible
entily or Urustee, respectively, to overscas funds controlled by Flader, namely:

(a) Exploration Fund Limited ("Exploration Fund'
(b) Pacific Capital Multi-Arbitrage Fund Limited ("Pacific Fund™);
(¢) SBS Dynamic Opportunitics Fund Limited ("SBS Fund"), and
(d) Sierra Muiti-Stralegy Fund Limited ("Sierra Fund"),
(collectively the "Flader Controlled Funds")

3

e O] At no relevant time did Richard disclose Lo investors in (he

AAM by the Tunding Companies comprised part of the monies that had been invested
by the Trio Managed Punds into the Flader Controlled Funds.

2,2/20.8 In his dealings with the auditors of Trio, WGI, AFM and AAM, Richard also

sely represented that he controlled the Funding Companies loaning the monies 1o
I'rio, WG, AI'M and AAM, in circumstances where he was awarce that these
companics were actually controlled by Flader.

io Managed

0, the nature of his relationship with Flader, the existence of the
Scheme, that he was personally beefiting from the operation of the Scheme or that he
was operating a personal oversees bank account in order to receive personal payments
from the operation of the Scheme and to avoid disclosure (o these partics.— Some of
Lhe payments received into Richard's overseas bank account were subsequently used

T'unds or to
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in furtherance ol the Scheme,

0, Furthermore, following concerns raised by ‘I'io's investment commitiee about
the rio Managed Funds' exposure Lo the Exploration Fund, and a subsequent ban in
August 2006 placed by that commitiee upon further investment in Lhe Exploration
Fund, Richatd participated in the creation of 3 new funds, namely SBS FFund
I'und and the Pacific Fund (collectively "the New Funds") all of which were also
controiled by Flader.

In furtherance of (he Scheme, from November 2006 onwards, Ri
“I'rio's investment comymittec and AST investors in respecel to the nature of the
investments being made on behalf ol ASYY by representing that he was diversifying the
ASF's investment portfolio by arranging for ASI 1o obtain financial exposure to the
Now Funds which he represented were under the control of dilferent investment
managers, in circumstances where he was aware that, like the Exploration Fund, the
New Funds weie all controlled by Flader and they all held US Sharcs, derivatives,
forcign exchange agicements and fixed interest investments purchased thiough
dealings wilh Flader related companics,

Also, between at Jeast April 2007 to 5 October 2009 Richard was aware that
:5 assets held by the Tlader Controlled Funds, in particular the Exploration l'und,
wetc illiquid, of questionable value and that it was necessary for new moni
ASY 10 be made available in order (or the Lixploration Fund Lo meet redemplion
requests.,

Despite Richard's knowledge of both the assct composition and the illiquidity
of the assets held by the Flader Controlled Funds, which were of questionable valuc,
in furtherance of the Scheme, Richard:

(a) amranged the transter of new monies [tom the AST into the New Funds, knowing
that some of these monics were going Lo be used Lo enable the Exploration Fund
Lo meet its outstanding redemption requests; and

anged [or the ASF to purchase shares in the Exploration Fund directly from a

parly who wanted {o redecim their investment from that fund.

(b)

2:2.13.2.2.14._ Richard also knew that a substantial portion of the value ol the Fiader
Controlled I'unds was attribulable to the derivatives, forcign exchange agreements
and fixed interest investments (collectively referred to as "Non-equity Investiments")
held by the funds and that some of these counterparties 1o thesc financial in
were I'lader Vendor Companies or another of the Flader Controlled 1unds.

menls

AAM and Richard did not take any steps 1o verily whether (he linancial
instruments setting up (hese Non-cquity Investments had ever been execuied or

whether the counterparties 1o these instruments had the financi
their obligations il called upon,

| capacity 10 honour

thermore, Richard knew that the administiators for the Flader Controlled
Funds were also under Flader's control and he also knew that at no time were the
assets held by these funds independently vatued.

206220 4 As aresult of Richard's awareness of the operation of the Scheme, the
illiquidity of the Flader Controlled Funds and the related parly transactions belween
Tlader Vendor Companics and the Flader Controlled Punds, Richard knew, fiom af
Teast 10 April 2007, ihat the statements he made about the value atisns-of the Iader
Conlrolled
mal

undes _S:m investiment managers and __6 conduct of due diligence and monitoring, in
circumstances where he knew these procedures were not carried out.
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2.3. ASIC's Investigation

2.3.1. ASIC has conducted an investigation inlo the conduct of Richard during the period
[rom 9 Scptember 2005 in relation 1o suspected contravenlions of the Acl.

2.4. ASIC's Concerns
2.4.1. Asaresult of its investigation, ASIC is concerned (hat Richard:
() failed to avoid or otherwise disclose his conllict of interest in 1espect of the

Scheme and investments in Flader Controlled Funds, contrary to the duty he owed
Lo ‘Trio as its agent;

(b) did not act in the best of ASF or Astarra-Sup! ten-Plan-other Trio

Manaped Funds in assessing and arranging investments into Flader Controlled
Tunds, contrary 1o the duties he owed as the agent for Trio;

(c

<

profited from his position in relation to the affairs of Trio by his receipt of
payments, in circumstances where he did not disclose and actively concealed
(hesc payments from Trio, conltrary to the duty he owed to Trio as its agent;

(d) kaevwingly-made materially misleading statements about the value of- ASES
Supplemental-DRAw-with-EMAthe Flador Controljed Funds, knowing that these
stalements were included in valuation stalements provided {0 'Trio and were likely
to have the effect of inducing 'Tvio to apply for and acquire further financial
producls-threugh-Suppl 1-DRAS with-BMA;

(e) knowingly made materially misleading statements in a product disclosure
statement for ASF and in questionnaire responses relating to ASF.in
circumstances where he knew — At-thedimethat-Richard-made-these-st
he-slseknew-that (hese statements were likely to induce Australian investors to
apply lor financial products, namely units in ASF;

(1) knowingly misled Trio's investment committee and ASF investors in respect to
the nature of he investments being made on behalf of ASF; and

(g) made false representations about the Funding Companies in his dealings with the
auditors of Trio, WGI, AFM and AAM.

2.5. Acknowledgement of ASIC's concerns

2.5.1. Richard acknowledges ASIC's concerns as set oul in paragraph 2.4.1 above.

Undertakings

3.1.Under section 93AA of the ASIC Act, Richard has offcred, and ASIC has agreed to accept, as
an alternative o ASIC exercising its power under section 920A of the Act, te-make-a-banring

el insk-Riahard-nd/ori i sy Paoc. .
badha i G or s SRR g tnterabiaca
deelaration-under-section-60HD-of theAet-the following undertakings:

Richard permanently undettakes not (o provide any financial services fordife-from the
time of acceplance of this undertaking by ASIC,

3.1.2. Withoul in any way limiting thc undertaking in paragiaph 3.1.1 above, Richard
permanently undertakes, fordife-itom the time of the acceptance of this undertaking
by ASIC, not to:

(a) do any act or engage in any conduct as a representative of an Australian
Financial Services Licensce;

(b) hold himself out as a representative of an Australian Financial Services Licensee;
(e) carry on a business in rolaticn o financial products or financial services, within

the meaning of section 761A of he Act, either directly or indirectly as a director,
pariner, manager, servant or agent;



(d) hold out thal he is anyway authorised to provide a particular financial service or
services that he is any way authorised to provide financial services generally,
andor

apply 1o ASIC under section 913A of (he Act for an Australian Financial
Services Licence.

{¢]

3,13, Richard undertakes 1o provide all documents and information, as requested by ASIC
from Lime Lo time, for the purposes of assessing Richard's compliance with the terms
of this enforceable undertaking.

4. Acknowledgements
4.1, Richard acknowledges that ASIC:

(a) may issuc a media release on exccution of this undertaking referring o its terms and to
the concerns of ASIC which led to ils execulio

(b) may from time to lime publicly refer to this undertaking; and

(c) will make this undertaking available for public inspection,

4.2, Further, Richaid acknowledges that:

(a) ASIC's acceptance of this undertaking docs not alfect ASIC's power o investigate,
conduct surveillance or pursue a criminal proseculion ot its power (o lay charges or seck
a pecuniary civil order or damages in relation to any contravention in relation 1o ASIC's
concerns, or any other concerns arising fiom the conduct referred to in this undertaking,
or any other conduct; and

(b)_this undertaking in no way derogates from the rights and remedies available to any olher
person or enlity arising from my conduct described in this undertaking or arising fiom
luture conduct.

F ASIC En_._% _o commen

4.3.

E:oc_mr Richard mox:os_ouwam thal

E%EECﬁ@Q%EEE&EE .E_EE,E_?_
mE 1y to two offences wmm:_& s.1041 O Act and 1o admil, pursuant to 5. 16BA _of the

fthe
i

4:34.4. Riehard-In response to ASIC's < no:oo:; set out in paragraph 2.4, 1 abpve, Richard has

hat-ASIC had-+ + d-agto-th offered

Yt e 19e-83-to-th

BEHAOW £

Nard acknowledges that this enforceable undertaking has no operative force until

accepted by ASIC, and Richard and ASIC acknowledge that the date of the enforceable

undertaking is the date on which it is accepted by ASIC,

Signed: Shawn Darrell Richard

Daled: -

Aceepted by the Australian Securities and Investments Commission under section 93AA of the
ASIC Act by its duly anthorised delegate:

Signed:

Delegate of the Australian Securitics and Investments Commission

Dated: .
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From: Glen Unicomb/Sydney/NSW/ASIC

To: Tony D'Aloisio/Sydney/NSW/ASIC@ASIC
Cc: Greg Medcraft/Sydney/NSW/ASIC@ASIC, Michael Dwyer <Michael Dwyer@asic.gov.au>
Date: 16/02/2010 07:10 PM
Subject Re: MEDIA UPDATE: Astarra/Trio [SEC=IN-CONFIDENCE]
Tony,

| have prepared a paper for consideration at the next Commission meeting.
The paper is with Sarah Goodman. Would you like me to send this to you in advance?

Although we need to gather further evidence, | consider there are reasonable prospects of establishing
that the principal person of interest, Shawn Richard, has committed Corporations Act offences.

| have consulted with the CDPP on a preliminary basis and | have also had a conference with Shawn
Richard's lawyers. Indications are that he may be prepared to cooperate with ASIC.

Regards,
Glen

Glen Unicomb | Senior Executive, Deterrence — Corporate Govemance | ASIC | Sydney

# +612 9911 5935 | & +61 2 9911 2369 | & +61 411 549 234 | 3X glen.unicomb@asic.gov.au

Tony D'Aloisio Confidential Communication Glen, 16/02/2010 09:26:48 AM
From: Tony D'Aloisio/Sydney/NSW/ASIC
To Glen Unicomb/Sydney/NSW/ASIC@ASIC
Cc Gieg MedcrafySydney/NSW/ASIC@ASIC, Michael Dwyer/Melbourne/VIC/ASIC@ASIC
Date: 16/02/2010 09:26 AM
Subject: Re: MEDIA UPDATE: Astarra/Trio [SEC=IN-CONFIDENCE]

Confidential Communication



About Trio

Trio Capital (Trio) is one of around 30 entities that held a licence to act both .
as a superannuation fund trustee and the responsible entity of managed
investment schemes.

As super fund trustee, Trio operated 5 super funds worth $300 million and
with 10,000 investors. Trio invested the superfund money it was entrusted in
various proportions among the 17 active managed investment schemes Trio
operated (as responsible entity). Trio’s managed investment schemes were
also available to non-super fund investments, and around $126m from around
700 investors was contributed among Trio's various managed investment
schemes.

Trio employed Astarra Asset Management Pty Limited (Astarra) to act as
asset manager of several Trio schemes, including the Astarra Strategic Fund
(ASF). Astarra's directors are Shawn Richard and Eugene Liu. Astarra and
Trio share the same uitimate parent company controlled by Shawn Richard.

ASIC had identified ASF as a fund of concern as part of a surveillance of the
sector and also received a specific credible tip-off (in late September 2009).
ASIC commenced an investigation at the end of September 2009. .

On 14 October 2009, ASIC obtained travel restraint orders from the NSW
Supreme Court against the directors of the Astarra. These orders have effect
until 22 February 2010.

On 16 October 2009, ASIC issued an interim stop order on the Product
Disclosure Statement (PDS) for the ASF, due to concerns about serious
defects in the disclosure of investment strategy, risks and processes.

On 21 October, ASIC issued interim stop orders on the Product Disclosure
Statements for three nominated superannuation funds. ASIC later extended
these interim stop orders in relation to the superannuation and managed
investment Product Disclosure Statements. These stop orders remain in
place.

On 21 October, APRA issued notices to freeze the assets of all the
superannuation funds held by the trustee and various third party service
providers that have control over the assets of the superannuation funds. It
later extended this order for three months, to 19 February 2010.

On 3 December 2009, APRA issued a notice to Trio to show cause why
APRA should not suspend its licence as trustee and, as Trio did not object, on
16 December it appointed an acting trustee, ACT Super Management Pty
Limited. On the same date Trio appointed voluntary administrators - PPB.

On 17 December 2009, ASIC suspended Trio's AFS licence. As part of the
suspension, ASIC permitted PPB to continue to operate the Trio schemes for
a period of 3 months. ASIC also permitted 2 subsidiaries of Trio to continue
providing superannuation administrations services (under the control of PPB).

As part of the licensing action taken by ASIC and APRA, both regulators
requested that information about the action was placed on Trio's website.

What is happening now?

Trio is now operated by voluntary administrators — PPB. The role that Trio played
as a superannuation trustee has been moved to a McGrath Nicol entity (ACT
Super).

PPB have completed an initial investigation of each of the Trio managed
investment schemes. They have resolved to apply to Court to have 6 schemes
wound up, including the ASF.

With the exception of 2 schemes that members have resolved to replace Trio as
responsible entity, the assets of the remaining 20 managed investment schemes
have been substantially accounted for. PPB are in discussions with a number of
companies to see if they are prepared to take over as the responsible entity of
these schemes.

PPB have advised at 9 February 2010 that they "have not been able to establish
the existence or value of the foreign assets of ASF", PPB will conduct public
examinations of the directors of Astarra (Richards and Liu) on 23 and 24 March
2010.

ASIC

ASIC's investigations continue.



Commission Paper - Trio Capital Limited Criminal Investigation-2.docx
[SEC=IN-CONFIDENCE]
t

Glen Unicomb o Sarah Goodman 16/02/2010 07:04 PM

Cc: Greg Medcraft, James Hegan, Joe Kouper

Sarah,

Please see attached paper prepared by Deterrence concerning the Trio Capital Criminal Investigation
for inclusion in the Commission papers.

Regards,

Glen

Glen Unicomb | Senior Executive, Deterrence — Corporate Governance | ASIC | Sydney

A +61 2 9911 5935 | & +61 2 9911 2369 | m +61 411 549 234 | DA glen.unicomb@asic.gov.au

- Commission Paper - Trio Capital Limited Criminal Investigation-2.docx
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