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Submission	by	Victims	of	Financial	Fraud	(VOFF	Inc)	to	The	Royal	Commission	into	Misconduct	
in	the	Banking,	Superannuation	and	Financial	Services	Industry	

	
	
Regarding:	strong	regulatory	and	supervisory	frameworks.	
March	5th	2018	
	
	
To	the	Honourable	Kenneth	Madison	Hayne	AC	QC,		
	
	
Trio	Capital	Limited	(Trio)	was	the	holder	of	an	Australian	Financial	Services	Licence	(AFSL)	issued	by	
The	Australian	Securities	and	 Investments	Commission	 (ASIC)	which	authorised	 it,	 as	a	 responsible	
entity,	 to	 operate	 managed	 investment	 schemes	 registered	 under	 the	 Corporations	 Act	 2001	
(Corporations	 Act). 1 	Trio	 appointed	 ANZ	 Banking	 Corporation	 as	 Custodian	 and	 Trio	 was	 the	
Responsible	Entity	 (RE)	under	AML/CTF	Act.	 But	 unknown	 to	 consumers,	 the	RE	 acquired	 in	2008	
from	the	Australian	Transaction	Reports	and	Analysis	Centre	(AUSTRAC),	an	‘Exemption’	for	Absolute	
Alpha	 Pty	 Ltd2	(part	 of	 the	 Trio	 scheme)	 that	 seemingly	 circumnavigated	 requirements	 under	 the	
AML/CTF	Act.		
	
Consumers	took	comfort	in	knowing	that	the	Trio	scheme	adhered	to	the	Anti-Money	Laundering	and	
Counter-Terrorism	 Financing	 Act	 as	 expected	 in	 banking.	 To	 this	 day	 consumers	 have	 not	 been	
informed	why	their	security	and	safety	was	compromised	without	their	knowledge	or	why	there	has	
been	no	investigation	by	ASIS	into	this	matter.	
	
The	Parliamentary	Joint	Committee	on	Corporations	and	Financial	Services	Inquiry	into	the	collapse	
of	Trio	Capital,	make	no	mention	in	their	May	2012	report	of	the	AUSTRAC	exemption.	The	Australian	
Prudential	 Regulatory	 Authority	 (APRA)	 and	 the	 assigned	 liquidator	 PPB	 Advisory	 also	 make	 no	
mention	of	the	AUSTRAC	exemption.	
	
VOFF’s	attempt	to	learn	about	the	matter.	
•	On	 22nd	 February	 2016	VOFF	 submitted	 an	 FOI	 to	AUSTRAC	 requesting	 a	 copy	 of	 the	AUSTRAC’s	
‘Exemption’	to	waiver	the	Absolute	Alpha	fund	from	AML/CTF	legislation.3	(VOFF	already	had	a	copy	
of	the	exemption	but	weren’t	positive	of	its	authenticity).	
	
•	On	24th	March	2016	AUSTRAC	said	no	such	document	exists.	
	
•	On	8th	April	2016	VOFF	sent	AUSTRAC	a	copy	of	the	exemption	document.	See	pages	2	and	3	of	this	
letter.	
	
•	On	2nd	June	2016	VOFF	received	from	AUSTRAC	a	7-page	document	that	included	the	application	for	
the	exemption.	See	pages	4	to	10	of	this	letter.	
	 	

																																																								
1	Report	of	the	APRA	Inspector	pursuant	to	section	284	of	the	Superannuation	Industry	(Supervision)	Act	1993	7	April	2016	
page	6	
2	Absolute	Alpha	Pty	Limited	ABN	24	113	940	953,	Registration	Date:	22/04/2005	with	the	Australian	Securities	&	Investments	
Commission	 (ASIC),	 Australian	 Financial	 Services	 Licence	 (AFSL)	 Rep	 No.	 28937	 and	 is	 appointed	 as	 an	 authorized	
representative	of	Wright	Global	Investments	Pty	Ltd.	Absolute	Alpha	Pty	Ltd	is	an	Authorised	Representative	of	Wright	Global	
Investments	Pty	Ltd,	AFSL	225058.	Absolute	Alpha	Pty	Limited	changed	its	name	in	August	2009	to	Astarra	Asset	Management	
Pty	Limited	and	was	the	investment	manager	and	External	Administration	for	the	Astarra	Strategic	Fund	(ASF).	Shawn	Richard	
was	a	director	of	Absolute	Alpha.	
3	Note.	Absolute	Alpha	was	a	fund	of	hedge	funds	based	in	Australia	and	started	in	August	2005.	In	2006–2007	Research	house	
Van	Mac	gave	Absolute	Alpha	a	5	star	rating.	Absolute	Alpha	was	the	investment	manager	of	the	Astarra	Strategic	Fund	(ASF).	
In	August	2009,	Absolute	Alpha	renamed	to	'Astarra	Asset	Management'	(AAM).	
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Why	was	 the	Trio	entity	entitled	 to	an	AUSTRAC	exemption	 that	provided	 it	with	a	means	 to	avoid	

laws	when	ASIC	and	APRA	did	not	carry	out	background	checks	on	the	people	operating	Trio?	

	

In	 the	 Banking	 Royal	 Commission	 Terms	 of	 Reference,	 it	 notes	 that	 Australia’s	 banking	 system	 is	

systemically	strong	with	internationally	recognised	world’s	best	prudential	regulation	and	oversight.	

However,	in	regards	to	Trio,	the	PJC	Inquiry	found,	

Trio's	custodian,	the	National	Australia	Trustee	Limited,	has	noted	that	the	custodian	does	not	
have	the	expertise	to	question	underlying	values	of	either	domestic	or	offshore	funds.’	4	

	

The	PJC	Inquiry	also	found,	

‘The	custodian	(in	Trio's	case,	the	National	Australia	Bank)	does	very	little	to	protect	the	funds	of	
investors.	 It	 makes	 no	 independent	 checks	 before	 transferring	 money	 offshore.	 Instead,	 the	
custodian	simply	acts	on	the	instructions	of	the	responsible	entity’.	5		

	

The	PJC	noted,	

‘ASIC	in	its	submission	drew	attention	to	its	current	review	of	custodians	and	flagged	that	one	
aspect	 of	 the	 review	 will	 be	 to	 consider	 whether	 custodians	 should	 be	 more	 proactive	 in	
identifying	and	reporting	suspicious	matters	involving	their	clients.’	6	&	Ref.	

	

The	ANZ	and	NAB	custodians	blamed	the	responsible	entity.	The	request	letter	by	Absolute	Alpha	to	

AUSTRAC	dated	10th	December	2007	has	Shawn	Richard	as	the	signatory	and	Florissa	Villavert	as	the	

Head	of	Compliance.	Shawn	Richard	was	the	RE.	

Ms	 Villavert	 came	 to	 Trio	 with	 more	 than	 15	 years	 experience	 as	 a	 technical	 and	 compliance	

professional	 in	 the	 financial	 services	 industry	 and	had	worked	with	ASIC’s	predecessor,	 the	 former	

Insurance	and	Superannuation	Commission.		

	

Mr	Richard	was	named	in	2011	in	the	NSW	Supreme	Court,	when	Justice	Garling	said,	

	

‘Mr	Richard	 is	 guilty	 of	 serious	 crimes	 of	 a	 high	 order.	 They	were	 carefully	 considered	 and	

planned,	they	were	concealed,	they	continued	over	a	period	of	nearly	four	years	and	they	led	

to	significant	financial	losses	in	excess	of	$26m.	Mr	Richard	knew	that	what	he	was	doing	was	

dishonest,	 that	 he	 was	 providing	 misleading	 information	 to	 those	 entitled	 to	 accurate	

information	and	 that	 in	 respect	 of	 the	 criminality	 encompassed	by	Charge	One,	 he	 received	

over	$1m	personally,	which	was	a	very	significant	personal	benefit.’7	

	

The	Achilles	heel	that	allowed	a	massive	fraud	to	remain	operating	for	5	years	unchallenged	was	due	

to	 the	 reliance	 on	 the	 RE	 to	 act	 lawfully.	 If	 the	 RE	 does	 not,	 as	 in	 the	 Trio	 example,	 ASIC,	 APRA,	

Custodians,	 Auditors,	 Research	 Houses,	 Star	 Rating	 Firms	 and	 financial	 services	 all	 fail.	 The	 total	

failure	suggests	a	systemic	failure	of	the	Australian	financial	system.		

																																																								
4	The	Parliamentary	Joint	Committee	on	Corporations	and	Financial	Services	Inquiry	into	the	collapse	of	Trio	Capital	May	2012.	
page	123	
5	PJC	Report	2012	Op.	cit.	page	123	
6	PJC	Report	2012	Op.	cit.	page	12	Ref	ASIC,	Submission	51,	p.	77.	
7	Regina	v	Shawn	Darrell	Richard	[2011]	NSWSC	866	(12	August	2011)	before	Garling	J.	at	122	
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In	the	Trio	case,	due	to	the	 lack	of	 transparency	 in	the	Australian	 financial	system,	consumers	were	

denied	 information	 that	 could	 have	 assisted	 them	 in	making	 an	 informed	decision	 about	 the	 safety	

and	security	of	their	investments.	An	example	is	the	AUSTRAC	exemption.		

	

Laws	such	as	the	AML/CTF	Act	have	a	purpose	however	seemingly	it	appears	in	the	case	of	Trio	the	

fraudsters	 used	 the	 exemption	 to	 circumvent	 the	 Anti-Money	 Laundering	 and	 Counter-Terrorism	

Financing	laws	to	fulfill	their	own	plan.	

	

On	April	1st	2016	Kelly	O’Dwyer	MP,	said	in	a	media	statement,	"The	Government	considered	the	action	

taken	by	the	financial	regulators,	ASIC	and	APRA,	and	is	satisfied	that	in	relation	to	the	collapse	of	Trio,	

both	regulators	carried	out	their	roles	and	responsibilities	appropriately,	in	accordance	with	the	law	and	

the	 regulatory	 framework."8		 No	 evidence	 has	 ever	 been	 provided	 to	 support	 the	 above	 claim	 and	

much	evidence	gathered	by	VOFF	points	to	the	contrary.		

	

The	AUSTRAC	exemption	might	be	standard	procedure	for	a	managed	investment	scheme,	but	there	is	

no	evidence	 that	ASIC	and	APRA	 looked	 into	 the	exemption	 issue.	The	managed	 investment	scheme	

under	the	Corporations	Act	 to	which	Trio	acted	as	responsible	entity	was	regulated	and	 licensed	by	

ASIC.	 In	 a	 healthy	 regulatory	 system	 it	 is	 reasonable	 to	 expect	 information	 to	 inform	 and	 guide	

consumers.		

	

VOFF	remained	puzzled	over	the	AUSTRAC	‘exemption’	issue.		

Did	ASIC	know	that	the	managed	investment	scheme	it	regulated	held	the	AUSTRAC	exemption?	

Was	APRA	aware	that	the	Trio	entity	held	an	exemption	from	AML/CTF	requirements?	

Did	this	exemption	place	Trio	in	a	privileged	position	above	the	Australians	banks?	

	

The	 lack	 of	 information	 around	 the	 Trio	 AUSTRAC	 exemption	 document	 (one	 of	 many	 unresolved	

issues)	adds	to	the	mounting	evidence	of	a	poorly	carried	out	investigations	into	the	Trio	crime.	Did	

ASIC	avoid	the	criminality	issues	to	attack	the	1	financial	advisor	out	of	155	that	had	clients	in	Trio?		

	

	

Thank	you	

John	Telford	

Secretary	VOFF	Inc.	

																																																								
8	Government	decision	on	financial	assistance	relating	to	the	collapse	of	Trio	Capital	
http://kmo.ministers.treasury.gov.au/media-release/032-2016/	


